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The Institution of a Referendum in the United Kingdom
in the Context of the Political and Legal Fundamentals of Brexit

The article clarifies the essence and potential of the Referendum Institute in the UK in the context
of the political and legal foundations of Brexit. The complexity of the subject of scientific research led
to the use of an interdisciplinary approach. The article used general scientific methods of analysis and
synthesis, historical and comparative methods. It has been proven that the British referendum on EU
membership has provoked a lot of discussion about the expediency and consequences of Brexit. The
results of the Brexit referendum will affect the transformation of the system of international relations
and the formation of the international order. Brexit has many legal and constitutional aspects and prob-
lematic consequences. It has been established that referendums in Great Britain are not legally binding
and the voting results are consultative, not mandatory for the country's Parliament on which the last
word remains, since only the Parliament has legislative competence. In theory, representatives of the
authorities could legally neglect the will of the people. Consequently, the decision to leave the EU lies
not only in the plane of law, but also in politics.
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IncruryTt pedepennymy y Beaukiii bpuranii
B KOHTEKCTI MOJIITHYHUX Ta MPaBoBHUX 3acaj bpeksity

VY crarTi 3’ICOBaHO CYTHICTh Ta MOTEHLIHHI MOKIMBOCTI [HCTUTYTY pedepenaymy y Benwukiit bpu-
TaHii B KOHTEKCTI TOJITHYHUX Ta MPaBOBHUX 3acan bpek3iTy. KoMIiekcHICTh mpenMeTy HayKOBOTO
JOCITPKEHHST OOYMOBHIIM BHKOPHCTAHHS MIKIUCIMIDIIHAPHOTO MiAX0my. BiH T03BONMB CKIACTH
00’€KTUBHY KapTUHY MEXaHi3MiB peajizallii HallloHaJILHO-ICPKAaBHOI'O CaMOBU3HAYCHHS Benukoopu-
TaHii. B cTaTTi BUKOPHCTOBYBaINCH 3araJIbHOHAYKOBI METOAM aHAJI3Y i CHHTE3Y, SIKi JO3BOJIWIIA TPO-
aHaJi3yBaTH NMPUYMHU Ta Haciuigku bpeksiTy. Icropuunmii MeTox 103BOJIMB MOTIHOIEHO 3pO3yMiTH
CyTbh TIPOOJIEMH, 3pOOUTH MMOCIIIOBHUI XPOHOJIOTTUHUI aHai3 MO/iii, BUSBUTH OCHOBHI NMPUYMHU Ta
YMHHUKH, 110 CIIPUSIIA IPAarHEHHIO OpUTAHIIIB BUITH 31 ckiany €C. KommapatuBHuii METOI 103BOJTUB
BUSIBUTH CITUTBHE Ta BiJIMiHHE, TIOPIBHATH JIBa 3arajJbHOHAIlIOHATHHUX pedepeHaymMu y BemnkoOpu-
taHii — 1975 p Ta 2016 p., siKi cTocyBaiucs €BpONEHCHKOi iHTerpalii BenukoOpuTanii.

JoBeneHo, 1o OpuTaHChKUN pedepeHayM Mnpo wieHcTBO B €C BUKJIMKAB YMMAJIO JUCKYCIH mpo
JIONUTBHICTH Ta HAcHigku bpeksity. Pesynbrati pedepennymy no bpeksity BIumHYTH Ha TpaHcdop-
MaIlil0 CHCTEMHU MDKHAPOIHUX BiJHOCHH 1 (JOPMYBaHHS MIXKHAPOIHOTO MOPSIKY. bpek3it Mae Oe3miu
NPaBOBHUX i KOHCTUTYIIMHMX acleKTiB i MpoOJeMHnX HacmiakiB. CBOEPiIHICTh OpUTAHCHKOT MOJENi
IHCTUTYTY pedepeHayMy oOyMOBJI€HA MaHYBAaHHSIM KOHLEMIII MapiIaMeHTCHKOTO CYBEPEHITeTy, IO
ICTOpUYHO CKIlanacs B Tpoleci po3BUTKYy BemukoOpuraHii, a B 3akoHOJMaBCTBI BemmkoOputanii
PO3MOILT IHCTUTYTY pedepeHayMy Ha KijbKa MiJIMOACICH € CyTO YMOBHHMM, OCKIJIBKM KOHCTUTYIIHO-
MPaBOBI O3HAKM JaHUX MiAMOJENeH He 3aKpilieHl Ha 3aKOHOJABUYOMY PIiBHI B MOBHOMY 00Cs3i, a
IPYHTYIOTBCS JIMIIE HA HasIBHUX IpeLeAeHTax. Becranosneno, mo pedepenaymu y BenukoOpuranii He
€ IOpUIMYHO 3000B’A3YIOUMMH 1 WiACYMKH TOJIOCYBaHHS HOCSTH KOHCYJbTaTUBHHUHA, a He
000B’s13k0BUI Xapakrep st [lapaaMeHTy KpaiHu, 3a SKUM 3aJIMIIA€ThCS OCTAHHE CIIOBO, TaK SIK Tillb-
KM BiH BOJIOZI€ 3aKOHOJABUOI0 KOMIIETEHLI€0. TeopeTuyHo MpeCTaBHUKH BIIaJH MOTJIM 3HEXTYBaTH
BOJICIO HApOJy Ha 3aKOHHIN mifcTaBi. OTxe, pimeHHs npo Buxix 3 €C NeXuTh B IIIOLIMHI HE TUIBKU
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npasa, ane ¥ nomituku. Buxin 3 €C € 3aKkoOHHUM MpaBoM BCiX HOTo WiIEHiB, 0JHaK BUXia Bemukoopu-
taHii 3 €C cTBOPIOE TIPEIIEICHT, TaK SK paHille )KoAaHa AepxkaBa-wieH €C He BUXOAmia 3 oro CKIary.

Knrouoei cnosa: Brexit, BenrukoOpuranis, €C, pedepermym, 3akoHOIaBCTBO BenmnkobpuraHnii, 3a-
KOHOJIaBCTBO €C, MOJIiTHKA, MPaBO.

Scientific problem statement and relevance. On 23 June 2016, the United Kingdom and Gibral-
tar held a historic referendum on Britain’s membership in the EU. The results of the referendum will
significantly transform the system of international relations and affect the formation of the internation-
al order. Worth highlighting is the fact that this referendum has many legal and constitutional aspects
and problematic consequences. In the referendum, 51.89% of British citizens voted to leave the EU,
while 48.11% voted to stay. The results of the vote in the UK differed: for example, the citizens of
Northern Ireland and Scotland were mostly against the exit, and the citizens of England (excluding the
capital) and Wales — in favour. The results of the referendum caused surprise among the world com-
munity, as many political scientists and legal experts predicted a different result of the vote?.

The distinctiveness of the British model of the institution of a referendum is due to the dominance
of the concept of parliamentary sovereignty, which has historically developed in the process of British
development. Moreover, the division of the referendum institution into several submodels in the UK
legislation is purely conditional, as the constitutional and legal features of these submodels are not en-
shrined in law at the full level, but are based on existing precedents only.

It should be emphasized that the practice of referendums in Britain differs from the European one,
where the Swiss model is the most demonstrative one. The petition, signed by 50,000 Swiss people,
constitutes grounds for a referendum on a law submitted to parliament. Not surprisingly, between 1945
and 2010, out of 660 referendums in 30 European countries, Switzerland accounted for almost two-
thirds of that number. However, the growing use of the institution of a referendum on constitutional
(referendum on constitutional reform in 2016 in Italy), foreign policy (referendum on the approval of
the Association Agreement between the European Union and Ukraine in 2016 in the Netherlands) and
even socio-cultural or moral and ethical issues (referendum on abortion in Ireland in 2018) character-
izes European political life nowadays?®.

With this background, the political and institutional foundations of the British model are very spe-
cific. Although EU institutions and regional legislatures put in question the principle of parliamentary
sovereignty, it continues to be a basic feature of the Westminster system. Strengthening and active use
of the institution of a referendum contradicts this principle, as it involves appealing to the electorate to
decide. Not surprisingly, in 1975, M. Thatcher declared that “a referendum is a weapon of dictators
and demagogues”. The referendum in the British political environment can only be consultative, as the
sovereignty of the Parliament of the United Kingdom allows to ignore its results®.

Analysis of recent research and publications. The domestic historiography of Brexit is just being
formed and therefore there is a lack of qualitative research on this issue. There are mostly isolated
studies on Brexit in scientific periodicals, and the shortcoming of monographs and other thorough re-
search should be noted.

. Spivak® is one of the scholars concerned with Britain’s exit from the EU. He explored the under-
lying factors for Britain’s decision to leave the EU and the most significant consequences of its impact
on the world economy in general and financial and commodity markets in particular. A significant
contribution to domestic historiography was made by E. Popko®, who explored the preconditions for
holding a referendum on Britain’s withdrawal from the European Union.

2 UK votes to leave the EU (2016), BBC, 24 June 2016, available at: http://www.bbc.com/news/politics/
eu_referendum/results (Accessed 4 January 2021).

3 Illeun, C. (2019), «Kapra pedepenayma» B OpuraHckoli momuTuke, 7 okTs6ps, PCMJ], available at:
https://russiancouncil.ru/analytics-and-comments/columns/europeanpolicy/-karta-referenduma-v-britanskoy-
politike/#detail (Accessed 14 January 2021).

4 Ibid.

SCripak I. B. (2016) Brexit: moTouna cutyaiis Ta odikyBaHHS. Mixcuapooui exonomiuni eionocunu i céimose
eocnodapcmeo. 2016. Ne 9. C. 141-145.

® Tlomko B. €. IOpuauunuii 3mict «Brexit» Ta ioro nepcnextusu s Ykpainu. Miscrnapooune npaso. 2016.
Ne 5. C. 201-204.

Modern Historical and Political Issues: Journal in Historical & Political Sciences 2021 / 43


http://www.bbc.com/news/politics/eu_referendum/results
http://www.bbc.com/news/politics/eu_referendum/results

Viktoriia Mukha. The Institution of a Referendum in the United Kingdom in the Context ... 169

In his scientific publication “Brexit”: pros and cons “for the global geoeconomy” O. Sharov notes
that “the biggest economic reaction to Brexit is weak investment in business, which has been delayed
over the past few years, despite limited free capacity, reliable balances, favourable financial conditions
and a highly competitive exchange rate. There is strong evidence that this is a direct result of uncer-
tainty about the UK’s future trade relations with the EU, and it serves as a warning to others about the
potential impact of constant trade tensions on the confidence and activity of global business.

T. Neprytska uncovers the influence of Brexit on the integration processes in Europe’. Summing up
our small historiographical excursion, we note that in the available historiographical work there are
almost no scientific works that used such an important source as press information.

Exploring the constitutional and legal principles of the referendum as a form of direct democracy,
Ukrainian researcher S. Bilan conducts a specific and typological classification of referendums and
develops approaches to the systematization of the principles of referendum, as well as analyses the
stages of the referendum in the constitutional-procedural legal relations. The author takes a close look
at the experience of constitutional and legal regulation of referendums in foreign countries, interna-
tional and European legal standards and practices of organizing and conducting referendums®.

Much more attention to the issues of direct democracy, the origin, approval of the institution of ref-
erendum as one of the most important mechanisms of national-state self-determination, issues related
to the preconditions and socio-economic and political consequences of Brexit for the development of
Britain, is given by EU and international relations representatives of the Western scientific school, first
of all in Great Britain, the USA, Germany, France, Switzerland.

Among the researchers who studied the comprehensive effects of Brexit we can stand out such re-
searches as I. Dunt®, C. Gifford!, D. Blagden'!, O. Daddow??, A. Glencross, D. McCourt!?, C. Hill*,
D. Richards, P. Diamond, A. Wager®®, D. Sanders, D. Hougton?6, D. Reynolds'’, M. William?é.

A comprehensive analysis of the causes and consequences of Brexit is studied by British scientist
A. Dant. In 2016, a researcher published a monograph, Brexit: What's Happening: Your Short Paper-
back Guide. The author generally criticizes the government and the Eurosceptics who incited the Brit-
ish to vote against despite the obvious financial and economic losses from Brexit. A. Dante notes that
British banks and financial institutions lay off workers and transfer jobs to more favorable economic
conditions. Trade disputes are growing as the UK loses protection of the WTO standard agreement and

" Henpunpka T. I. (2016) Biwms Buxoxy Bemuxoi bpuranii 3 €C Ha inrerpamniiini npouecu B €ppomi. 36ipnux
HayKosux npayb npogecopcvko-gukiadayvkozo cknady HouwHY imeni Bacuna Cmyca 3a 2015-2016 pp.
C. 35-37.

8 Binan C.B. Koucmumyyiiino-npaeoéi 3acadu pepepenoymy, ax gopmu npsamoi demoxpamii. ABTopedepar
JUcepTarii Ha 3M00yTTs HAYKOBOTO CTYIICHs KaHIUIaTa FOPUANIHAX HayK 3a cremianbHicTio 12.00.02 — koHCTH-
TyHiliHE NMPaBo; MyHIUITadbHE ipaBo. KuiB: [HCTUTYT 3aKOHOIABCTBAa BepXOBHOI paan Ykpainu. 2017. 22 c.

® Dunt, 1. (2016), Brexit: What the Hell Happens Now?: Your Quick Guide Paperback, Canbury Press, Kingston
upon Thames, UK.

10 Gifford, C. (2010), “The UK and the European Union: Dimensions of sovereignty and the problem of Euro-
sceptic britishness”, Parliamentary Affairs, Vol. 63, No 2, pp. 321-338.

11 Blagden, D. (2019), “Two Visions of Greatness: Roleplay and Realpolitik in UK Strategic Posture”, Foreign
Policy Analysis, Volume 15, Issue 4, October. pp. 470-491.

12 Daddow, O. (2018), “Brexit and Britain‘s role in the world”, In: Diamond, P, Nedergaard, P, Rosamond, B.
(eds), The Routledge Handbook of the Politics of Brexit, Routledge, Abingdon, UK.

13 Glencross, A., McCourt, D. (2018), Living up to a New Role in the World: The Challenges of Global Britain,
Foreign Policy Research Institute.

14 Hill, C. (2019), The Future of British Foreign Policy, Security and Diplomacy in a World after Brexit, Politi-
cal Press, Cambridge, UK.

15 Richards, D., Diamond, P., Wager, A. (2019), “Westminster‘s Brexit Paradox: The contingency of the old*
versus new* politics”, The British Journal of Politics and International Relations, Vol 21, Issue 2, pp. 330-348.
16 Sanders, D., Hougton, D.P. (2017), Losing an Empire, finding a Role, British Foreign Policy since 1945, Pal-
grave Macmillan, London, UK.

17 Reynolds, D. (2019), Islands Stories. Britain and its History in the Age of Brexit, William Collins,
London, UK.

18 William, M. (2017), Brexit Means Brexit: How the British Ponzi Class Survived the EU Referendum, Create
Space Independent Publishing Platform, California, US.
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is forced to deal with 163 different countries. British professionals cannot work abroad because their
qualifications are no longer recognized according to EU standard rules, etc. °.

Another British researcher Professor K. Hill at the University of Cambridge in 2019 made a tangi-
ble contribution to Brexit research. In his monograph “The Future of British Foreign Policy: Security
and Diplomacy in the Post-Brexit World”, K. Hill notes that since 1945 Britain has had to cope with a
slow retreat from international primacy. The decline in global influence was to be compensated by the
entry of the United Kingdom into EEC in 1975, with the result that the national foreign policy was
based on two pillars — NATO and the EU security policy. However, after Brexit, one of these pillars is
now being removed and as the result the UK is facing some serious problems with the prospect of its
independence. K. Hill explores what awaits British foreign policy in the shadow of Brexit and protec-
tionist America under President D. Trump. According to the researcher, the UK is doomed to continue
its foreign policy partnership with the EU member states, but the foreign policy of the UK and the EU
will worsen®,

One more British researcher of the causes and consequences of Brexit is M. Williams, in his paper
“Brexit means Brexit: How the British Ponzi class survived the EU referendum” notes that the Brexit
vote in June 2016 was a significant event that shocked the ruling elites of the West. It was a revolt of
ordinary voters against the establishment and the aid imposed on them. At first glance, the British rul-
ing class, the Ponzi class, was divided into those who were reluctant to accept the result of the referen-
dum and those who did not. “Brexit means Brexit”, said T. May, who became Britain's new Prime
Minister at that time. The author in a sarcastic style ridicules this absurd phrase and the political steps
of the government of T. May. The purpose of this monograph is to examine how Ponzi's British class
interfered with Brexit and how the democratic will of the electorate was ignored. The monograph ana-
lyzes how the Ponzi class survived the vote in the EU referendum and successfully neutralized it?.

Western scientific school scientists, especially from Britain, USA, Germany, France and Switzer-
land, focused more on the issues of direct democracy, the origin and approval of the institution of ref-
erendum as one of the most important mechanisms of national-state self-determination.

Purpose of research. The purpose of the article is to find out the essence and potential of the ref-
erendum institute in Great Britain in the context of the political and legal principles of Brexit.

Presentation of key provisions. The British elite has always been reticent about holding referen-
dums, believing that they weaken the authority of parliament and create opportunities for manipulating
public sentiment. There were only two national referendums held in the UK —in 1975 and 2016, both
on the issue of European integration. The British ruling circles went to the polls for two reasons — to
avoid a split in both leading parties, experiencing sharp controversies on the issue, and to strengthen
their positions in negotiations with EU partners to grant the country special membership conditions.
There are a lot of similar features between the referendums in 1975 and 2016, though there are differ-
ences as well. For example, in 1975, Labour Prime Minister G. Wilson negotiated the terms of Brit-
ain’s accession to the EEC before the referendum, and it were these arrangements that required the
approval of voters. Since 2016 Conservative D. Cameron has come up with the idea of continuing the
negotiation process in order to achieve additional preferences for the UK, i.e. he indicated that the
agreements reached needed to be further developed?.

Proponents of Britain’s EU membership have stated that it will retain its currency, control over its
borders, but will not participate in political integration, as well as will establish its own system of re-
strictions on receiving social benefits by immigrants, limit control of the EU bureaucracy®. However,
it should be noted that from the very beginning no one requested the United Kingdom to join the Eu-

19 Dunt, I. (2016), Brexit: What the Hell Happens Now?: Your Quick Guide Paperback, Canbury Press, Kingston
upon Thames, UK.

20 Hill, C. (2019), The Future of British Foreign Policy, Security and Diplomacy in a World after Brexit, Politi-
cal Press, Cambridge, UK.

2L William, M. (2017), Brexit Means Brexit: How the British Ponzi Class Survived the EU Referendum, Create
Space Independent Publishing Platform, California, US.

22 Xynoneii K., Epemuna H. (2017), BpeksuT: HOBbII «cTapblit» BbI60p Benmukoopuranuu. Cospemennas Eepo-
na, Ne 3 (75), available at: https://cyberleninka.ru/article/n/brekzit-novyy-staryy-vybor-velikobritanii (Accessed
16 January 2021).

23 Why the Government believes we should remain (2016), The EU Referendum, available at: https://www.
eureferendum.gov.uk/why-the-government-believes-we-should-remain/ (Accessed 16 January 2021).
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rozone or become a member of the Schengen Agreement?*. Therefore, it can be safely said that UK
had greater opportunities to influence immigration issues than other EU member states. According to
the UK’s Department of National Statistics, net migration did not increase significantly in 2014-2015,
and the number of EU citizens living in the United Kingdom did not increase either®.

In this context, it should be noted that the referendums of 1975 and 2016 are similar to the goal
pursued by their initiating governments. First, for both Labour and the Conservatives, integration is a
mechanism for reaffirming Britain’s power and its high international status?®. Secondly, the selectivity
of integration projects and tasks in which the United Kingdom participated is common. Third, British
governments have been in constant negotiations with EU institutions, whereas they have defended
their interests and the special status of Great Britain. Obviously, this is a general trend of British poli-
cy in the framework of the integration movement, which simply reached another peak by 2016. The
fact that the votes were divided almost equally is the specific characteristic of the referendum held on
23 June 2016%.

In the context of our study, we consider it necessary to determine the legal status and legal force of
the Referendum on Britain’s membership in the European Union. As noted, the institution of a refer-
endum in the UK is not legally binding. British legal experts emphasize that the results of the voting
are advisory, but not binding for the UK Parliament. Considering the fact that only the Parliament has
legislative competence, the final word rests with it. Theoretically, the authorities could disregard the
will of the people on a legal basis. Thus, the decision to leave the European Union lies not only in le-
gal, but also in political dimension. Withdrawal from the European Union is a legal right of all Mem-
ber States. No single country has left the EU before, and Britain is setting the first precedent?®.

One should note that the legal regulation of the referendum on Britain’s exit from the European
Union, known as Brexit, had its distinctive features. The main sources for the referendum were the
constitutional laws of Great Britain, such as the Political Parties, Elections and Referendums Act
2000, the European Union Referendum Act, adopted specifically to regulate this referendum in De-
cember 2015 by the British Parliament, and the rules of international and European law.

Under international law, there are two ways to leave the European Union and release the UK from
its international obligations under treaties it is part to. The first method involves the withdrawal of
Member State from the European Union in accordance with the procedure laid down in Art. 50 of the
Lisbon Treaty amending the Treaty on European Union and the Treaty establishing the European
Community (signed on 13 December 2007 and entered into force on 1 December 2009). According to
this article, any Member State “may, in accordance with its respective constitutional requirements,
decide to exit from the Union”?. Such state should notify the European Union of its intention in writ-
ing or orally. Following the submission of the relevant notification, the process of negotiations with
the state that has expressed its desire to leave the EU starts. After the end of the negotiations, an
agreement on the terms of exit is concluded and future bilateral relations are established. This agree-

24 European Council Meeting at Fontainebleau, Conclusions of the Presidency, 25-26 June, available at:
http://www.consilium.europa.eu/en/european-council/conclusions/pdf-1992-1975/fontainebleaueuropean-
council,-25-and-26-june-1984/ (Accessed 17 January 2021).

% Migration Statistics Quarterly Report (2016), Office for National Statistics, February, available at:
https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/internationalmigration/bull
etins/migrationstatisticsquarterlyreport/february2016 (Accessed 17 January 2021).

% Wilson, H. (1972), Leader's Speech, Blackpool. British Political Speech Archive. available at:
http://www.britishpoliticalspeech.org/speech-archive.htm?speech=170#banner.

2" Xynoneii K., Epemuna H. (2017), «Bpek3ut: HOBbIi «cTapblit» Beibop Benukoopuranun». Cospemennas Ee-
pona, Ne 3 (75), available at: https://cyberleninka.ru/article/n/brekzit-novyy-staryy-vybor-velikobritanii (Ac-
cessed 16 January 2021).

28 T'pauesa, A.M. (2016), «IIpaBoBble mocnencTBUs BhIX0oaa Bemkobputanuu us Epponeiickoro Corosay, Tpy-
Ovl Uncmumyma 2ocyoapemsa u npasa PAH, Ne 5 (57), available at: https://cyberleninka.ru/article/n/pravovye-
posledstviya-vyhoda-velikobritanii-iz-evropeyskogo-soyuza (Accessed 8 January 2021).

29 Treaty on the European Union (1992), Verkhovna Rada of Ukraine, 7 February, Maastricht, available at:
https://zakon.rada.gov.ua/laws/show/994 _029#Text.
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ment must be approved by the European Parliament as well as by a qualified majority of the Council
of the EU*.

The second way is to leave the European Union unilaterally. The United Kingdom could have the
right to unilaterally withdraw from the above treaties if it had repealed the 1972 European Communi-
ties Act 3L, This constitutional law became the basis for the entry into force of European Community
documents in the United Kingdom. However, the latter way of leaving the EU would eliminate a sig-
nificant legal basis for relations between the UK and EU countries, which account for 45% of British
exports, so this option was considered problematic and highly doubtful by the experts®.

However, it should be emphasized that, in accordance with the UK’s constitutional principle of par-
liamentary supremacy, the referendum requires the consent of the Parliament to initiate the process of
leaving the EU. However, the government headed by T. May refused to follow this procedure and in-
tended to start the procedure of leaving the EU without the approval of Parliament, based on the fact
that the will of people expressed in the referendum as an institution of direct democracy does not need
to be confirmed by the Parliament as an institution of representative democracy. Based on the results
of the referendum, the Government suggested to use its powers to implement the exit of the United
Kingdom from the European Union by submitting a notice of intent to withdraw from the treaties of
the European Union. This issue was later considered by Her Majesty ‘s High Court of Justice in Eng-
land (High Court of London), and then the Supreme Court of the United Kingdom.

The main issue in the case before the Supreme Court was whether notification of withdrawal could,
in accordance with the constitutional provisions of the United Kingdom, be lawfully granted by the
Government without prior approval by an Act of Parliament. In its decision, the Supreme Court stated
that in order for Ministers to be able to announce Britain’s decision to leave the European Union, an
Act of Parliament was required. In addition to the main question of the limits of the powers of Gov-
ernment Ministers to amend the domestic law by exercising their prerogative powers at the interna-
tional level, the Supreme Court also dealt with the relationship between the Government and the Brit-
ish Parliament, on the one hand, and Scottish devolutionary legislatures and administrations of Wales
and Northern Ireland, on the other hand. Britain’s withdrawal from the European Union will change
the competences of the devolutionary institutions, as this will eliminate their obligation to respect the
rights of the European Union®,

It should be noted that the procedure for agreeing on the terms of the country’s withdrawal from
the EU cannot last more than two years, after which EU membership is automatically terminated, un-
less this period has been extended by joint decision of the parties. These provisions are enshrined in
Art. 50 (3) of the Lisbon Treaty, which states that the treaty terminates after the date of entry into
force of the withdrawal agreement, or (if not) two years after the official start of the withdrawal proce-
dure, or at a later date, which may be agreed by the parties. Article 50 also provides for the possibility
of becoming a member of the EU again, but on the general grounds described in Art. 49. This case
refers to a set of EU legislation having direct effect in the United Kingdom. Some legal scholars be-
lieve that, in theory, the British Government could unilaterally withdraw from the EU simply by re-
pealing the European Communities Act in 1972. Article 50 imposes an obligation to negotiate an
agreement on relations with the post-withdrawal state only to the EU, not to the outgoing state. In the
absence of an EU commitment to negotiate, the exit process would not provide for a two-year transi-
tion period: European legislation, as well as the United Kingdom’s free trade agreements concluded

0T pauesa, A.M. (2016), «[TpaBoBble HOCIEACTBUS BbIX0a Benukoopuranuu u3 Esponeiickoro Corosay, Tpyost
Hnemumyma 2ocyoapemea u npasa PAH, Ne 5 (57), available at: https://cyberleninka.ru/article/n/pravovye-
posledstviya-vyhoda-velikobritanii-iz-evropeyskogo-soyuza (Accessed 8 January 2021).

31 Statutory Instrument Practice (2017), a guide to help you prepare and publish statutory instruments and un-
derstand the parliamentary procedures relating to them, available at: https://www.legislation.gov.uk/
pdfs/StatutorylnstrumentPractice_5th_Edition.pdf (Accessed 8 January 2021).

32 Armstrong, K.A. (2010), Governing Social Inclusion: Europeanization through Policy Coordination, Oxford,
p. 113.

3 Notification of Withdrawal Act, (2017), European Union Bill, No. 132-56/2, 26 January.

Modern Historical and Political Issues: Journal in Historical & Political Sciences 2021 / 43


https://www.legislation.gov.uk/pdfs/StatutoryInstrumentPractice_5th_Edition.pdf
https://www.legislation.gov.uk/pdfs/StatutoryInstrumentPractice_5th_Edition.pdf

Viktoriia Mukha. The Institution of a Referendum in the United Kingdom in the Context ... 173

through the EU, would cease to have effect immediately®*. The analysts disagree about the benefits of
such an approach for the United Kingdom.

The European Communities Act, passed by the British Parliament in 1972, is the main piece of leg-
islation under which EU laws are in force in the United Kingdom. This Act, as well as Art. 288 of the
Treaty on the Functioning of the European Union, stipulates that the provisions of EU laws adopted in
the form of directives are transposed into British laws by adopting domestic legislation that achieves
the objectives set out in the relevant EU directives. However, most EU legislation, which takes the
form of regulations and decisions, has direct effect and does not require any by-laws or amendments to
UK law. It is namely these regulations and decisions that form the basis of the EU legislation in force
in the UK. Section 2 (4) of the European Communities Act provides that UK law, including acts of
Parliament, is valid only if it does not conflict with EU law. Under this provision, UK courts give pri-
ority to EU law over UK domestic law, and it is this provision that has drawn the most criticism from
Eurosceptics and Brexit supporters with regard to violation of the Parliament’s sovereignty.

In general, it should be noted that after the referendum, the objections against Brexit were per-
ceived as opposition to the will of the majority of voters, but the Government could not consider the
results of the referendum as a sufficient legal basis for the decision to withdraw. As the effects of
Brexit became clearer, society’s doubts about the admissibility of the use of prerogative powers that
allow the Government to act without parliamentary approval and judicial control, to withdraw from
the European Union grew. In the judgment in Miller’s case of January 24, 2017, the Supreme Court of
the United Kingdom stated that the constitution does not allow the country to withdraw from the Eu-
ropean Union and terminate agreements with it on the basis of the Government’s prerogative powers
in the international sphere. In order to notify the EU of its intention to withdraw, the Parliament shall
give the necessary powers to the Government on the basis of a law passed by both houses of Parlia-
ment. However, the Constitution of the United Kingdom does not require the legislature or regional
governments to give their consent to the country’s withdrawal from the European Union. On 13 March
2017 the Parliament passed an act giving the Prime Minister the right to start Brexit legally and to no-
tify the European Union of the United Kingdom’s intention to withdraw. The statement of the United
Kingdom on the withdrawal from the EU on 29 March 2017 meant the country’s entry into a path of
radical change associated with the termination of European law and the jurisdiction of the Court of
Justice in the country®,

In turn, it should be noted that D. Cameron, despite the adoption of the European Union Referen-
dum Act in 2015, could ignore the results of the plebiscite, leaving the final decision on whether to
remain in the EU or not, to a parliamentary vote. This logic suggests that a plebiscite in British politics
should be the exception rather than the rule. Notwithstanding the above, the political development of
the United Kingdom since the 1970-s has shown that the referendum as an element of direct democra-
cy has become an integral part of the arsenal of British elites. On the one hand, it is a manifestation of
the ongoing process of constitutional modernization of the country, an opportunity to resolve large-
scale constitutional issues in the context of regionalization of the state. Since the 1970-s, a humber of
regional referendums have been held: in 1973 on membership in the Union of Northern Ireland, in
1979 on devolution in Scotland and Wales (Wales voted against devolution, and in Scotland the num-
ber of those who said “yes” did not get 40% of number of registered voters). Ascension to power of
the “new Labour” after the centralization of public administration during the presidency of
M. Thatcher, expanded the practice of referendums again.

34 Ruparel, R. (2016), The Mechanics of Leaving the EU-Explaining, Article 50. Openeurope.org, available at:
http://openeurope.org.uk/today/blog/ the-mechanics-of-leaving-the-eu-explaining-article-50 (Accessed 10 Janu-
ary 2021).

% Mpanosa, U. K. (2019), «KoHcTuTyMoHHble ocHOBaHUs Bhixojga CoennnenHoro Koposiecta us Epporneii-
ckoro Corw3sa», Tpyowr  Hucmumyma  cocyoapcmea u npasa PAH, Ne 3, available at:
https://cyberleninka.ru/article/n/konstitutsionnye-osnovaniya-vyhoda-soedinennogo-korolevstva-iz-
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Popular expressions of will preceded the adoption of acts of devolution in the “Celtic periphery” in
1997, and a referendum which ended in failure was held in the north-east of England to establish
elected regional assemblies in 20043,

British researcher J. Curtis considers the institution of a referendum as “a way to secure political
superiority and manage internal party discontent™’. In the early 2010-s, when the importance of Euro-
pean issues raised among the British against the background of the euro zone crisis, as well as the
electoral rating of the United Kingdom Independence Party increased, the conservative leadership fi-
nally played the “referendum card”. The initiated referendum had a domestic political nature and was
largely due to the party’s tasks: to preserve the unity of the Tories in the context of the upcoming 2015
elections and to neutralize the growing influence of the United Kingdom Independence Party. Confi-
dence that the referendum would end in another victory was the result of the 2011 national referendum
on the electoral system, which formed the foundation of the coalition of conservatives and liberal
democrats and was the result of a political bargain between the two parties. As a result, 67.9% of vot-
ers opposed the change of the majority electoral system, and D. Cameron went for a new referendum
as a two-time winner in the battle for a referendum: with the Liberal Democrats in 2011 and with the
Scottish Nationalists in 2014. Nevertheless, the desire to defeat both the UK Independence Party, the
opposition in the own party and the Euro bureaucrats ended in a course for Brexit®,

Thus, until recently, the referendum played a minor role in the legislation and political life of the
United Kingdom, with the exception of local referendums. The idea of a nationwide referendum, pop-
ular in other countries, remained alien to the British constitutional model of representative democracy,
in which Parliament was central. The devolution of the regions and integration with the European Un-
ion have helped change attitudes towards referendums. In 2000, the Act on Political Parties, Elections
and Referendums was adopted®, that applied to any referendum in the territory of the United King-
dom in accordance with the provisions to be established for it by an act of the Parliament (Section
101), which testified to the restoration of order in the conduct and organization of referendums. The
result of a referendum meant, in accordance with the law, “a decision of any question submitted to a
referendum” (Section 106) is legally binding. Despite the recommendatory nature and limited applica-
tion, the referendum has become an important institution of the so-called territorial constitution, which
regulates relations with the regions*. As for the national referendum, the Act on the European Union
of 2011 provided for its holding in case of expansion of competence or transfer of additional powers to
the European Union (Article 4), any other grounds for holding a referendum in connection with rela-
tions with the EU were not provided*'.

In general, Brexit proved to be a very difficult task to be negotiated at various levels: at the supra-
national one — with the EU, at the international one with individual EU Member States and third coun-
tries, inside the country with the administrations of Scotland, Northern Ireland and Wales. The results
of Brexit depended to a large extent on negotiations with the institutional structures of the EU and oth-
er states. At the same time, there was no area of relations that was not affected by Brexit. The
T. May’s Government chose the option of a hard Brexit, which provided, among other things, for the
waiver of European law and the jurisdiction of the Court of Justice of the European Union in the Unit-
ed Kingdom. As the United Kingdom followed a dualistic approach in the relationship between inter-
national and domestic law, the European Communities Act of 1972 was adopted in order to implement
the agreement on the United Kingdom’s accession to the EU and to fulfil its obligations under Europe-

% Illeun, C. (2019), «Kapra pedepenayma» B OpuraHckoil momutuke, 7 okta6ps, PCM/], available at: https://
russiancouncil.ru/analytics-and-comments/columns/europeanpolicy/-karta-referenduma-v-britanskoy-
politike/#detail (Accessed 14 January 2021).

37 Curtice, J. (2015), “The Coalition, Elections and Referendums”, The Coalition Effect 2010-2015, In a Seldon
A., and Finn M. (Eds), Cambridge University Press, Cambridge, UK, p.594.
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3 political Parties, Elections and Referendum Act (2000), Legislation.gov.uk, available at: http://www.
legislation.gov.uk/ukpga/2000/41/contents (Accessed 17 January 2021).

40 Hadfieid, B. (2011), “Devolution: A National Conversation?”, The Changing Constitution, In J. Jowell, D.
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41 European Union Act (2011), Legislation.gov.uk., available at: http://www.legislation.gov.uk/ukpga/
2011/12/contents (Accessed 17 January 2021).
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an law*?, which provided a mechanism for applying the rules of another legal order — EU law — in the
domestic law of Great Britain. The repeal of this Act means the termination of European law in the
UK legal system, which threatens legal chaos in many areas. Given that the United Kingdom has
20,000 pieces of EU legislation, and given the volume of secondary legislation, this task may require
grand legal reform associated with significant financial costs*.

On the basis of the prerogative powers related to the conduct of international affairs, the conclusion
and termination of treaties of the United Kingdom, the Government had the opportunity to repeal a
significant number of regulations*. According to the British Constitution, prerogative powers give the
Government maximum freedom of action, it can act without parliamentary approval and control by the
courts. The difficulty of the first stage of Brexit was that there were no clear constitutional grounds for
implementing the political decision to leave the European Union. Therefore, it was necessary to ana-
lyse the texts of various sources of law, as well as political factors and trends. At the same time, socie-
ty did not represent the true meaning and scale of Brexit. Voters were not properly informed about this
during the referendum, and for the vast majority of them, leaving the EU meant regaining control of
national institutions. The slogan “Take back control” overshadowed not only the counterarguments of
Brexit opponents, but also other arguments of its supporters®.

Therefore, we note that in the context of the institution of the referendum today there are many le-
gal and constitutional aspects and problematic consequences. To support cooperation between the UK
and the EU, it is necessary to anticipate the changes that will result from secession. For example, after
the referendum, the British stock market fell by 7.4%, the pound fell sharply*®. Both businesses and
EU citizens will have to go through a long period of uncertainty. It should be borne in mind that in
some cases new agreements are required. For example, a comprehensive trade agreement may involve
more time-consuming, lengthy negotiations and ratification of rules, while comprehensive agreements
must be agreed between 27 countries and ratified through 38 meetings of the National Assembly and
the European Parliament.

Conclusions and prospects for further research. Thus, we came to the conclusion that imperfec-
tion of the processual procedure for Brexit is not the only legal problem. The extent to which Britain’s
withdrawal poses an existential threat to the United Kingdom should also be taken into account. Ac-
cording to many British legal experts, such secession can cause a number of serious conflicts between
the states that are a part of the United Kingdom. Despite of some economic and political claims by the
citizens of the United Kingdom, it was the problem of security and changes in the world that influ-
enced their decision to leave the EU. Thus, it is clear that the very issue of British identity, together
with security issues, have become key factors in bringing the referendum to life and providing for its
results. Due to this precise reason Brexit means a crisis of a single European identity, a crisis of Euro-
pean integrity and unity. So, at the moment, Britain’s exit from the European Union has many conse-
guences, including legal and juridical. In the forthcoming years Britain will have to separate its legal
system from the European one after 40 years of unity, and the outcome of this process is currently un-
predictable. Britain’s exit will also be a serious test of the strength of the European legal system, the
very principles of the European institutions.
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